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1527, 1528(2022); Wei Cui, Strategic Incentives for Pillar Two Adoption 11(Working
Paper, 2022), https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4161375.

6 See Ruth Mason, A Wrench in GLOBE’s Diabolical Machinery, 107 Tax NoTes INT'L
1391, 1393(2022) (“Failure to cooperate results in a revenue loss for the uncooperative
state, but it does not protect any multinational from taxation.”). jE#ZA [IFAHA
b LY = 7 I F—0WE T —<  GloBEV— V& HADCFC] ABLHIZE879
F80H (F%E) . UTPRICL ) Za— Vb - 3 = A58BiA% [E%E 513 i
SNTW5B LT 5.

7 OECD, Tax CHALLENGES ARISING FROM THE DIGITALISATION OF THE EconNomy -
ADMINISTRATIVE GUIDANCE ON THE GLOBAL ANTI-BASE ErRoSION MoDEL RULES(PiLLAaR Two)
(2023).

8 See, e.g., Letter from Congressional Republicans to Janet Yellen, Sec’y, Dep’ t of
the Treasury (Dec. 14, 2022), https://www finance.senate.gov/imo/media/doc/sfc-sfre-
wm-r_letter_to_secretary_yellen.pdf (“there is growing consensus among tax experts,
including former Treasury officials, that the Pillar Two UTPR is inconsistent with our
bilateral tax treaties.”). € ®D#H b, KETERAZEXPTE O AEHEE 525, 2023
AE5H23H AT CUTPREMGEENC X L CHAEM 28 MR 2179 T L2 NA L T 5%
(Defending American Jobs and Investment Act(HR. 3665)) Z#2&H LT (M4HELIIL
VY BRIV D O D) UTPREM PEENOFERZHF TV b s, KRELRIER
HiAkA3% El O GloBE NV — VIENEALIZBE L7287 v 7 2 2 ¥ 2B W T, UTPRIZHEE
FRNCELT 2O TEBTRETRVWEOEREHE LS L2 5N b, See, eg.,
Stephanie Soong, Netherlands and OECD Should Revisit UTPR’s Legality, Firms Say,
108 Tax Notes INT'L 1456, 1457 (2022).

9 B, ARTEMb LA, UTPREMBIGH & OBIfR & 13012, UTPRE (H#) K
B & BRSO W T BERES 2 SN Tw b, FIZIEE [FREBRR—=Z2D01R 27320
WEIDOTFCT% S, ZOEDPE) EFMTH L LGS L) Dk, EEREL #F3hsid
THLCOTIE RV HEOEF BT 2 HETH - TH, M52 OHIBUIAFEAES
513972, ¥—7 =8B LIIHEORAFE TH L0 E LT, K- Vo7 f#Ic
HLTE—7 —ICilBid 5 2 &3, @& 382 %] (Robert Goulder, Confessions of
a UTPR Skeptic, 108 Tax NoTes INTL 907, 908(2022)) & W o 2B O TR R IR T
B0 B ERICSH LTI, HEOREETHZ 2 LICHEI CGRBE L0 X H I
2L T (FEOEEZOMOENE LOHIRIEHZ L LTH, 2R LN E
Bk 3D CHIEE 2 v L v o L BGERA E SNTwb, UTPRE (HE) EELEEO
BAtR % R 5 i O REHNC DWW TUE, see, Michael Lennard, Customary International Law
and Tax — The Fog of Law, 109 Tax Notes INTL 601, 601-08(2023); Sjoerd Douma et al.,
The UTPR and International Law: Analysis From Three Angles, 110 Tax NoTes INTL



116

857, 862-68(2023).

10 %8B, I3 UTPROBMIC Y72 5 THEHE L 2 5 OI3EFTCld 2 < Fifedh (location)
TH 2D, GoBEE T VIV — V103N @D & A7 Fi AL 0> F WE 77 B2 AL T 0 4 i 15 3% &
BERTE % > TWB 72, FRIIAET L FIERS—HT 55605 lbhb, 22
Ty AT &P & 2 iR 3I3#m LT b,

11 OECD Model Tax Convention on Income and on Capital (L F. [OECDEF VALBIS:
Wl Lwvd) 3% (1) (d) KU74 (1), United States Model Income Tax Convention
(CUF. DREEFVABISH] £v9) 3% (1) (o) kO74% (1) S,

12 Reuven S. Avi-Yonah, The UTPR and the Treaties, 109 Tax Notgs INT'L 45, 46 (2023).

13 OECD, Tax CHALLENGES ARISING FrROM DIGITALISATION - REPORT ON PiLLar Two
BLUEPRINT: INCLUSIVE FRAMEWORK ON BEPS (2020)

14 Id. at para. 679.

15 Id. at para. 471 (“the allocation of the top-up tax does not entail taxation of the profit
of one entity in the hands of another”).

16 Id. at para. 680(“as a general matter, then, tax treaties should not present any
obstacle to jurisdictions implementing an IIR and UTPR along the lines envisaged
under the GloBE").

17 OECD, Tax CHALLENGES ARISING FROM THE DIGITALISATION OF THE EcoNoMy - GLOBAL
ANTI-BASE EROSION MODEL RULES (PILLAR TwO0).

18 MFOTN =71 v PERETIE, —KRIWIITEIRBEN AT 2 2 EERE TV —T D
HEL AL AN OPERRT RE 2 SCHAEA, RINICIE S B E 7V — TN oMM 3D
WCT My 77y TBEEIST 52 EAEESNTE Y, BABEANOFILRRL L DR
DEDORFEL DL LHFROLHEIIMSEL ) LT HMEIFTHH IR T
(FN=FV v bDtr v a IABRK), LIAD, TOBRFEEN/GOBEE T VL —L
T V=71 Y b O EROFIEIHE SN TE Y. B FUTPREMENOHEHE
BEBLOHREEOFHIIL LT Ny 77y 7B LS T 5 B BE SN (GloBEE
TN =261 W),

19 See, e.g., Soong, supra note 8, at 1457; Stephanie Soong & Andrew Velarde, Too Soon
Jfor Domestic Minimum Tax Safe Harbor, OECD Adviser Says, 109 Tax NoTes INT'L 652,
653(2023).

20 OECD, supra note 7, at 6.

21 See, e.g., Maarten de Wilde, Why Pillar Two Top-Up Taxation Requires Tax Treaty
Modification, KLuwer INTERNATIONAL Tax Broc(Jan. 12, 2022), https://kluwertaxblog.
com/2022/01/12/why-pillar-two-top-up-taxation-requires-tax-treaty-modification/; Jinyan
Li, The Pillar 2 Undertaxed Payments Rule Departs From International Consensus
and Tax Treaties, 105 Tax NoTes INT'L 1401, 1406-07 (2022): Michael S. Lebovitz et
al., If Pillar 1 Needs an MLI, Why Doesn’t Pillar 2? 107 Tax Notes InT'L 1009, 1011
(2022); Jefferson VanderWolk, The UTPR: Taxing Rights Gone Wild, 108 Tax NoTES



Fa—3)b « I =27 NRBLOBERBIFTAV— v (UTPR) ERIBIGH 117

INT'L 1369, 1369(2022); Ana Paula Dourado, The Pillar Two Top-Up Taxes: Interplay,
Characterization, and Tax Treaties, 50 INTERTAX 388, 393-95(2022); Brian J. Arnold, The
Ordering of Residence and Source Country Taxes and the OECD Pillar Two Global
Minimum Tax, 76 BuLL. INT'L Tax'n 218, 223(2022); Douma et al, supra note 9, at 871.

22 Mindy Herzfeld, The GLOBE Information Return In the Crosshairs, 109 Tax NOTES
InT'L 297, 300(2023).

23 Heydon Wardell-Burrus, Four Questions for UTPR Skeptics, 108 Tax NoTes INT'L 699,
701(2022).

24  See Allison Christians & Tarcisio Diniz Magalhaes, Undertaxed Profits and the Use-
It-or-Lose-It Principle 108 Tax Notes INT'L 705, 708(2022) (“it is just as accurate
to say that what the UTPR shifts is not [a non-resident]'s income to [a resident of
implementing country] at all, but rather [...] taxing right to [implementing country].”).

25 See Wardell-Burrus, supra note 23, at 701. 2B, FHORY . UTPREKEKHOHE
o, ED XU CTHEEIFFEER & % 5 GH %Y BARNIRET 2 »0 hikmiE,. K
RIRESN TV RWE ) ICAZIT S5,

26 45 =100 x {50% x 56/ (44+56) + 50% x 510/ (510+990)}

27 55 =100 x {50% x 44/ (44+56) + 50% x 990/ (510+990)}

28 OECD, Tax CHALLENGES ARISING FROM THE DIGITALISATION OF THE EcoNomy -GLOBAL
ANTI-BASE EroSION MODEL RULES (PILLAR Two) ExampLes (2022).

29 See, e.g., Avi-Yonah, supra note 12, at 48 (“Form frequently controls in international
taxation just as it does in domestic corporate tax.”).

30 MBILKTIE [—HoRWEORER] &, T4 —HOMHEOESDO FIZBWwT,
T, JEA, TRME, AE U7 2 HBEITOFEH, DRI Z Ol S8
T BT LY M OMMEIC BT A ZIT AREbDL SN HE] FLEks
NBBD%VDOTREEV»EEZ 5% (OECDEF MHBLAEM45 (1), KEEFIVH
Bideddk (DM, Zomskid, HBE MBS &L OMOBREDOZIERLTEY,
PBLE & ABITE L O ORI L T LOZEEL Twiav, €935 &, UTPRSGAE
KHOERT 5 &9 2 BBEOMBIE & OBRYED S TXRER T 5B CTH 5
A ZN L INIRBLE & BB & ORISR R MEE L 2 0BRSS 1 A AT
R EEFICHT2HBLE LTI RETERW L Vo 2B LI BV TT
EINTVEEFRDLDN, EPTHRIEDND, DEIZO&, =2 —3—7K¥u—2x
2 — v ®Mitchell Kane#iZ2> 5 D3 2 ¥ MIAFIE#T 20

31 XD BRI, BIAHIE TR LTHREL LTAROGRZFER LGS 2 & & K
LT, WS Batr g2 Cd. TOMBOHMA~NOGEZFHRTE 2RTlE%
WOT, HEDRESH O WHERBSH 2 2 E AR ORI Ly MiknEE s
Al S/ - RN Z RIZTLTWD EEEVEEVL, L ORBMAREINLZ VDD, B
15 (1:21) oKX,

32 See Werner Haslehner, Article 10, in KLaus VoGeL oN DoUuBLE Tax CONVENTIONS



118

930, 996-997 (Ekkehart Reimer & Alexander Rust eds., 5th ed. 2022) (“like an initial
determination of whether there has been any income or profit, it remains a decision for
each Contracting State to decide to whom the income should be attributed”). Kxf. &
LB [ 5 v 7 ZANA 7 bR (CFCBiH]) —HI Bl O & 414 o BOki—] LB
Wige728% (2010) 252EH ([HFFICHARENE T REB T2 CThrEFEoTLEH L
ThHE, TEH Lo EMERH LD TIE BV LRI DIF T, - TIUISEKERIC R
SHVET S TIVONREMIEL LB TwET)) ROWHE [5 v 7 AN, TV
B ] (BRI (55 %) iy |oREL] (BRI, 2021 (9)H12005))
326-315 (BE%E, AHETFSALARBHICE LT, i3oRREL ENEOATERE TSI L
BB OHETELHEO T THEHAA SN TV ARVERLETWVS),

33 UTPRZ %3 2 ENZEA FIBEHNTIEE ) FEOERIIKAML 2w i BE L 5
LEMIEH LD Ly, Bl IE, SHETSHERBEICE T 2868 Th 205, LR
[Pl RS M) (F2ER. 2016 (#)H12009)) 367H L. [OWEEAD@FEEN
sy 7 A - AT UVEZBFRE LRVHIRSHT 23 BLTH L. &) FEEwRDHY
Sl HCETHEREACH L CGRBENTWA I LICHEAL T, Fifdn %
WEZAIZHBOTON TS, EWHHHAMITS I EATE L) LA P
MBI B\ CIABREHE ASBI GG 1) 2 TS 2 S TEHES 5 2 & FRIERFA S A5, W |2 Flw
Waprs% kO, ZhE2IEML 3 2B U2 WHEIE (HIERFRABE TIE R v e v
)T ET) BELLDIGEDVD LD L] LT 5,

34 B, b—E U I FEPREHOESALICB E W E DY b1k, v—Y v I RIE
O E R OWHBIEY CREZYFEE 2 2HBLN 2R - ¥y 7 FGHE HOHBS
BEMTH D) OMH - ARICYZ5TH, =YV FFREPT TN TV 254 L Uk
FICED L OIWEA - REINDZLIChDEEZOND, LTy BT OS5,
-V VIV EHEEPE T R WHBIEMICOWT ORISR YT LD E 25N 5,

35 772Ul RIS, MBIGA oMENBIEL. B 5 E o BB 03 5 ABLHE A i R
FTHILEPEMENTEY, -y 7FHOMNNE LTINS Z 2% v (OECD
ETFVHBIGEMLSG (3), KEETFIVHBISGHN1E 6) ). (BA) MAENBEIIOW
TIXFRL6 THE T %o

36 OECDEFVHBIGA1% (3). KEEFVAEIBILMNISG (4) 2]

37 See, e.g., Dourado, supra note 21, at 395.

38 See, e.g., Angelo Nikolakakis & Jinyan Li, The UTPR — No Taxation Without Value
Creation!, 110 Tax Notes INT'L 49, 51(2023); Douma et al, supra note 9, at 871.

39 See, e.g., Wilde, supra note 21; Lebovitz et al., supra note 21, at 1011; Li, supra note 21,
at 1406; Nikolakakis & Li, supra note 38, at 51.

40 Jefferson VanderWolk, Tax Treaties Pose Problems for the UTPR, 108 Tax NOTES
INT'L 29, 29(2022); See also, David G. Noren, Modifying Bilateral Income Tax Treaties to
Accommodate Pillar Two UTPR Rules, 63(25) Tax Mowmt. MeM. 3(2022) (“given how far

beyond prior precedent the UTPR has gone in terms of asserting extraterritorial rights



Fa—3)b « I =2 NRBLOBEBBIFTAV— v (UTPR) &RIBISGH 119

to impose tax on a formulary basis despite longstanding nexus and separate entity
accounting principles.”).

41 Wardell-Burrus, supra note 23, at 700(“[a] black letter interpretation would suggest
that the treaty does not prevent a contracting state from taxing its own residents on
whatever basis it chooses.”).

42 AKPUIDEX =2 —3— 2 R¥u— 27—V OMitchell Kane# #5750 A ¥ MK
&5 50

43 722U, - E Y7 EHOYILOBIINTH B MARBIEIZ OV TIE, UTPRAE—E ¥
TEHIZE o TIRESINDZ 2ENITH 2D 5T, UTPRIZHED CBUZEHTRETH 5
(Ri8 (J135) Z) . WAFIBEICOWTIE T 6 THF T %,

44 UTPRIZHED S BBEDS [T OFFFE O SRR IR § 2 B3 — T OfFIE OB Tld
ZwETUE, -V r ZFFEHBRERRE A CRBELTE Ty 2L, XFk UTPRIE
L= U Y FGEHOBHMRIZEY L T W eI CUEREY 2133 Th %,

45 UniteDp STATES MoDEL TECHNICAL EXPLANATION ACCOMPANYING THE UNITED STATES
MobkL IncoME TAx CONVENTION OF NovEMBER 15, 2006 3-4(2006).

46  Duncan v. Commissioner, 86 TC 971, 974(“In construing a treaty, the provisions of
the savings clause take precedence over the other provisions in the treaty, unless the
other provisions are specifically excepted from the provisions of the savings clause.”)
: Filler v. Commissioner, 74 T.C. 406, 410-11.(“Since the savings clause does not include
article 15 among the articles which take precedence over the savings clause, the
savings clause has the effect of providing that the source of income allocation rules
found in the Internal Revenue Code are applicable to U.S. citizens, rather than the
provisions of article 15.”)

47 See Alexander Rust, Some Thoughts about the Inclusion of a Saving Clause in the
OECD Model, in THINKER, TEACHER, TRAVELER. REIMAGINING INTERNATIONAL TAXATION, at
Section 35.3.3(Ruth Mason et al., eds., 2021).

48 Jacques Sasseville, A Tax Treaty Perspective: Special Issues, in TAX TREATIES AND
Dowmestic Law 37, 50(Guglielmo Maisto ed., 2006) (“When the saving clause [in the US
Model] is read together with these exceptions, it becomes clear that the true purpose
of the saving clause, as regards residence taxation, is to prevent the treaty from
restricting residence taxation iz an unintended way. The list of exceptions is thus
an exhaustive list of the provisions that, according to both contracting States, should
restrict residence taxation in a certain way.”). See also, Luc De Broe & Joris Luts,
BEPS Action 6: Tax Treaty Abuse, 43 INTERTAX 122, 139(2015).

49 OECD, PREVENTING THE GRANTING OF TREATY BENEFITS IN INAPPROPRIATE CIRCUMSTANCES,
AcrtioN 6 - 2015 FINaL REPORT, para. 62(2015).

50 Josef Schuch & Nikolaus Neubauer, The Saving Clause: Article 1(3)of the OECD
Model, in Base Erosion anp Prorrr SuirTing (BEPS)27, 31 (Michael Lang et.al., eds.,



120

2016) (“The saving clause is guided by the principle that a tax treaty should limit the
domestic taxation of resident taxpayers [...] only in very rare circumstances.”).

51 Georg Kofler, Some Reflections on the “Saving Clause”, 44 INTERTAX 574, 575(2016). 72
72L. Georg Kofler#d%i3Douma et al, supra note 9DYMEZD— AN TH ). UTPRSH
WDV 2R L) Th b,

52 Id. at 577.

53 Id. at 580.

54 See Id. (“the saving clause makes sure that conflicts between domestic law and treaty
law are permanently avoided, so that the residence State also has ‘the opportunity to
pursue treaty overrides without having to violate its obligations under the tax treaty’,
although, of course, making fundamental changes without consulting the treaty partner
may be unwise diplomatically.”).

55 See, e.g., Noren, supra note 40, at 3(“If this were actually permitted, one wonders
what the remaining purpose of the business profits article would be — countries could
dream up any sort of notional group income tax base, determined based on factors
having no connection to the tax-imposing country, and as long as they have the fig leaf
of imposing legal liability for the tax only on a locally resident entity, they can tax any
MNE group on an extraterritorial, formulary basis.”); Douma et al, supra note 9, at 872.
(“a saving clause would enable states to subject any taxable group entity to corporate
tax on effectively the worldwide profits of the multinational firm involved [...] on any
arbitrarily founded taxable basis or [...] without any restriction under the tax treaties
concluded. This reading would, however, render tax treaties meaningless”)

56 HEAIT, ZEEERFEZ NV — 712 5 TUTPRIZIED CIBLAZ o5 T L I3ED Tld v,
L2Lah s, FEPZEENESV—TO—HTH L HEESZ 3 RIMEAICHEB L
T, UTPRE MREICL EFEME SV —TH0N D T LS WlEARHIE L % 2Tl R,
UTPRAS 70—/ 3k + I =2 ABLEA RIS 2 HAE 2 R 2 LA TEDDIR—FFE
TN =T DO—HTh2HEREEIGTT2RBLE W IR LD b PR &
PedTH S UTPREME I THF G 9 A L L7z 1T (UTPREME A —> T Hiud
RO EBIT), ThEZ YT 4 A - X AOFE A TRFICERKT 5 2 &K
L7720 CTh s (1), UTPROEH L, 29 LTLEERRS )V — 7IZUTPRE
BALTWE 2 )T 4 AN - RADOELPLETHEELZWVRY 7o — 3L - I =< 450
BN MR FEE L TARREZEIZHLDOTIE RS ) o LHEENESV—
TO—HTH 2 HEFEA T 2B & S EA—FWIEAT 5720 Tld, S EEESE
TN —T ORENDOEM B2 EHT 2 8MI NI RS o2k ) ICBbh s, %
E2S 2D & 9 75— i % BB EE OB AN HAY > T Leholzoid, HIZEEE K
TWiz7zohd Lvav, 2L T EREICRIT 2B 1T HEBRDS, D b SHBILK
THIRSN TV ARIFIUE L SRV ERT Z2RELRDD, EP TR,

57 HETARARBHNICHET AR TH S5 # - §iHE (1:33) 367HZSH,




Fa—3)b I NRBLOBERBIFAV— v (UTPR) &RIBIGHK 121

58 WUHMIEAPBZEORAEFTH LGV T, Tit5 TmLbo

59 OECDEFVMBIGHATE (1) (2). KREEFVHBISGHNTE (D (2) B,

60 OECD, supra note 13, at para. 471.

61 Id. at para. 689.

62 Id.

63 See, e.g., Vikram Chand et al, Tax Treaty Obstacles in Implementing the Pillar
Two Global Minimum Tax Rules and a Possible Solution for Eliminating the Various
Challenges, 14(1)WorLD Tax J. 3, 28(2022); Lebovitz et al., supra note 21, at 1011;
Nikolakakis & Li, supra note 38, at 54.

64 Jacques Sasseville, Article 7: Business Profits, in GLOBAL TAX TREATY COMMENTARIES,
sec. 5.1.4 (Pasquale Pistone et al, eds., 2019).

65 Id. at sec. 4.2.5.2.

66 7. UTPREH)3E DI O I ARG B0E I O FaRIT$ 2 B8 & L Tl <7245 501,
PEJ R T A GRS O MG 12 2472 o T EBAR A S L7z v OECDE 7 VBIG# 74
DARXYF)—D8F 77 717TTIE, PEREIE, RFEEROFEEZPEL OO
IS LTHRET 20T AL, PEGRT 22 o722 bMIEETH L0 L
ICRETREDDEL SN, RFEERTHANIRTTH > THPERBEIHVBETE LS
F—AbH0NHDLLEENTVE, OO, wWENLUTPROBIEE LIMERSEOFIF L O
HOIERERE PL—2AF2 2 EFRETHL L (Ridl 3) @), /= UTPRICHE
DHBIEERAEZ OB AEOBRREEICHIELAL I IE (RED Q) @), »T
b, UTPRAPPERIEHGOREIHEZ G2 Twawv e v ) gt s £ TESE W
Hn72n 9,

67 BlzE, @7 (B (F24M0) (BASCH, 2021) 361EIE [RIBLEOR b 721380k
BOE LOMEHPS ] B0 5N BEop & LTS OB ARIBRBE FBIRRIHY
BE61504) 2Z0F, M431E Tl [EAOLIT 2 REERSFOFIIEHIE L o B
DB DbH Y, FZREEOHERAZEHIBIIRD S & WeTFH5IZHEADIL
BALBREMARSELBENS DL ZEPNFEHEORMTHD LT %,

68 See Avi-Yonah, supra note 12, at 47-48 (“the point of the soak-up tax is that the tax on
the income attributable to the PE under the arm’s-length principle is determined based
on the tax liability of its parent in the [jurisdiction of the parent], and that is like the
UTPR” and “the soak-up tax rule shows that it is legitimate for an [country of PE] to
apply a tax to a PE based on the tax treatment of the parent by the [country of parent],
and that there is no jurisdictional rule in a treaty that prevents the [country of PE]
from applying a soak-up tax but not taxing other PEs if a credit is not available.”).

69 See Id. at 47 (“instead of applying the UTPR directly to the PE [...], the [implementing
country] can just increase the tax rate on the PE until it reaches the level required by
the UTPR.").

70 Id. B, OECDE T WVAIBIEHK24560a XA 2 7 ) —D /3T 75 7 581 M2 I H e (2 B



122

T B IRFIZH, PERIBFRION L CRERELZEMN T2 L 2aifRRICGERSINTEY,
PERIEFTFBLEA LB B R OBEH 2 2L L TR TRV L E2RIET S L5 128D
b,

71 See Yariv Brauner, The Rule of Law and Rule of Reason in the Aftermath of BEPS,
51 InTERTAX 1, 4(2023).

72 OECDE 7 VMBI 4245 (B5). KEEFNVHBILN24% 6) ZH (bok b, %
BRI B AN BOE 2 & 2B DR kv b, See Alexander Rust,
Article 24, in Kraus VoGeL oN DousLE Tax CONVENTIONS, supra note 32, at 1904, 1956.) o
B, ARSI E AR ZRIHE OMIC D L BEAERBE (OECDE 7 VLB 45924
& (). REEFVBIGM245 @) Z]H) BEENLZENH DA, GBEET VIV
—VIZ BT 2 UTPRIZ I AIBLE IZBI L CLE B ES W & ORI TH 5 729,
AR TSI NI B E 12D W Tl b vy See, e.g., Allison Christians & Stephen
E. Shay, The Consistency of Pillar 2 UTPR With U.S. Bilateral Tax Treaties, 109 Tax
Notes INT'L 445, 451 (2023) (“The person being taxed by the treaty partner under the
UTPR is either a corporation resident in that country or a branch of a nonresident
corporation. Because both would be subject to the UTPR in the same way, there would
be no discrimination for purposes of paragraphs 2 or 4 of the U.S.(or OECD)models.”)
; Chand et al,, supra note 63, at 31 (“denial of deduction applies to all payments made by
the UTPR taxpayer (domestic or cross border to low-tax or high-tax entities). If the
denial is linked to all payments, then discrimination issues may not arise.”).

73 See Kees Van Raad, Issues in the Application of Tax Treaty Non-Discrimination
Clauses, 42 BIFD 347, 347(1988) (“[non-discrimination clauses] do not take a broad
neutrality approach [and] constitute an incoherent collection of fairly narrow clauses.”).

74 Rust supra note 72, at 1908.(“Article 24 OECD and UN MC only prevents overt,
direct discriminations. Hidden or indirect forms of discriminations are not prohibited
by Article 24 even if in most instances the less advantageous treatment burdens the
person which is protected by Article 24.”). 7. ¥ RE [ [E MBS Lo
ME&E] v 7 b —wieE175 (2011 105 b S,

75 Rust, supra note 72, at 1954; Niels Bammens & Frans Vanistendael, Article 24: Non-
Discrimination, in GLOBAL TAX TREATY COMMENTARIES, supra note 64, at sec. 25.2.1. 7272
L. —8OMBIEY (O F 7055 L TwaHBIENICEwE Sha) Tk, BERES
T3 % S EEZEDORFAEADIA - KT 2 WEEAN & DI B W TR 2B 2
DEMBEETLZEPHLEIN TV I LI EPVLETDH S,

76 Id. at sec. 2.5.1.3. See also, paragraph 78 of the commentary for Article 24 of the
OECD Model([no violation of this non-discrimination provision if] “the different
treatment is not dependent on the fact that the capital of the company is owned or
controlled by non-residents.”).

77 Li, supra note 21, at 1407. See also, Noren, supra note 40, at 4-5.7272 L. ZDUTPRS:



Fa—3)b « I =2 NRBLOBEBBIFAV— v (UTPR) ERIBIGH 123

FREGHOERIZ. HEBEE TR 2 EZEHOREZE DA - LT 2HEZREAL DL
A MEEL T2 —MOMBSH BB (175 ZH) IoVw TS TEES L HIcE
bbb,

78 Bammens & Vanistendael, supra note 75, n. 158.

79 John F. Avery Jones et al, Art. 24(5)of the OECD Model in Relation to Intra-Group
Transfers of Assets and Profits and Losses, 3(2) WorLp Tax J. 179, 180(2011). See also,
Square D Co. v. Commissioner, 118 T.C. 299, 314-15(2002) (Held that the ownership
non-discrimination clause does not apply “when there is no connection between the
residence of the owners and the different tax treatment.”).

80 Rust, supra note 72, at 1954.

81 Christians & Shay, supra note 72, at 451.

82 UTPRGAERFA S, MBiE B ZidBloE A (AL ICBT 2352 ZET
b lEFFsheveoFiR (L) BEMICIE, TiL@ TR AT 2315 % Z K
L CHE G OFPEZ K LT 2MPGIL, BESNIZRETHLLOFR) dbhsh
Tw5, Nikolakakis & Li, supra note 38, at 51 (“if one were to point to the criterion that
the foreign-owned CE’s UPE is not subjected to an IIR or a QDMTT, that would not be
relevant to the situation of the foreign-owned CE, but rather to a different taxpayer —
the UPE"). ¥ 7z, Bt (AfL) 1S3 ATIRICHED BIEZ 0 T4k (BRL) 1oy
B UTPRICHED CIBUEDIRA 2 &) BfRE BT 5 2 L1288 LT, OECDE T IVHL
BER2450a X5 ) =0T 75 777H GEREWBLHIE 2 NEREAB CORRD L 2
DGR BEICK L BV E2HWT5IRT) [FREAREL ZOERETAT
LIFFAEAOBEWN LY &, FUEHOFREAREE ZOERETATLEMEL LD
% | (comparing the combined treatment of a resident enterprise and the nonresident
that owns its capital with that of a resident enterprise of the same State and the
resident that owns its capital) ZHELTWAH I L L OBEEMEZ BT 2 AEDH 5.
Douma et al, supra note 9, at 874.2 D X 9 12, UTPRGHELFLIIMET (AL 1263 5
(MRIZHED ) RBORN 2 MR TR L LTI REFEZEAL WL, L L, £
I THIUE, AL THBARI LB OFHTHRE (AL 13 2 HBLORIICF 2
ABWZ LIRS (2o, LA, UTPRICHED CRBLREARMAENIBLEIC KL 2w
LEZOLND) OTERDS I Do

83 See Christians & Shay, supra note 72, at 451.(*Any discrimination that might arise,
however, would not arise because the U.S.-parented company is foreign owned, but
because its parent is from a non-pillar 2 country.”).Z B, BEARMAENBEIL. Bhidh
BV S 2 2T A HETIE AW EM SN THBY (Bammens & Vanistendael,
supra note 75, at sec. 25.1.3.). MREDIRIZIED BB ZF B 0GP E T OEAH &
DORIZHE FOYMEDDH 5 720F Tid, WAMERBUEIC L) ZEILSh b3S Lk
WwWeEEZ 65,

84 772U, dBlaAt o SR ENC YRR S DA ORI AL SEDTRE L TB 55,



124

2o, B E 2% 5 UTPREME DAL 5 Z BN bR A4 (F243UPE) 2548 B
TELTWRWEEBERES V- T O — 2 (M2OCHDIAEE L v o — &) TlEfimas
RAENR2b. ZOXIBr— AT, BKEBERLEUTPREBMEORAEHR L ART L, #
ReRENZ V=T LR D UTPR (BLUIR) EEHEN R 225720 THE, bokd,
DX BBEERES V- T EBRIZEHRND La v,

8 B, MBS I X 5 Tid“in the same circumstances”% “carrying on the same
activities"2 Vo 72 KB EH WL L DB H 5, See Bammens & Vanistendael, supra note
75, at sec. 25.2.1.

86 United States Model Technical Explanation Accompanying the United States Model
Income Tax Convention of November 15, supra note 45, at 81.(“For this purpose it is
understood that ‘similar’ refers to similar activities or ownership of the enterprise.”)

87 Rust supra note 72, at 1955.

88 See Id.(“[i)f a different activity results in a different tax liability then the two
enterprises are only in a similar situation if they exercise the same activity.”)

89 Christians & Shay, supra note 72, at 452. See also, Diane M. Ring, Testimony for
the Hearing “Cross-border Rx: Pharmaceutical Manufacturers and U.S. International
Tax Policy,” https://www.finance.senate.gov/imo/media/doc/Diane Ring.Submitted.
Testimony.SFC.Hearing.Cross-BorderRx.5.9.23.pdf (“Claims of discrimination seems
unsupported.”).

90 OECDETNVHBIGAI24% (3). KEEFNVHBIGA245 (2) B,

91 OECD, supra note 13, at para. 696.(“The UTPR applies to a PE that is a UTPR
Taxpayer, in the same way as to a UTPR Taxpayer that is a group entity, as a
mechanism to allocate top-up tax resulting from a low-tax outcome within an MNE.
[...] It is a rule designed to serve as a backstop to the IIR by allocating top-up tax
among the Constituent Entities in an MNE Group when the IIR does not apply. The
UTPR, therefore, does not discriminate against a PE situated in a state compared with
a resident entity of that state which carries on the same activities merely because it is
the PE of a non-resident entity.”)

92 Rust, supra note 72, at 1930-31.

93 Chand et al., supra note 63, at 30.

94 Bammens & Vanistendael, supra note 75, at sec. 2321.1. 7 B. OECDE 7 i fil
BlE&#24%ma x v %) —ps35 275 737 ([the comparison should be made to an
enterprise]| “that has a legal structure that is similar to that of the enterprise to which
the permanent establishment belongs”) K U%5 25 738 (“regulated and unregulated
activities would generally not constitute the ‘same activities’ for the purposes of [the PE
non-discrimination clause]”) ¥ % &,

95  Rust, supra note 72, at 1930.

96 7272l —HoOMBIGHN T, [#72 2] (other than) MBLEZELLTWAH I LIZHH



Fa—3)b « I =2 NRBLOBERBIFAV— v (UTPR) ERIBIGH 125

VYT H Do See Id. at 1942.

97 Id. at 1932. See also, Bammens & Vanistendael, supra note 75, at sec. 2.3.3.2.

98 See Avi-Yonah, supra note 12, at 48 (“The correct comparison is between the domestic
MNE subject to the IIR and the PE and its affiliates subject to the UTPR, and in that
case the foreign MNE is not subject to a higher tax and will usually be subject to a
lower tax by the [implement country] than the domestic MNE.").

99 7=72L. miE (E84) ORI E S,

100 L. WHEBEZQDMTTAEA L CWIE, A EABEICHRS by 77 v 7B
IFUTPRIZIED BB B LEQDMTTIC L VI SN D 2 LIl b bEZ DD,
101 & iiid HARRBLGA O MENBEIZHT 2 O TH 24 KREOREH S, HA
THBUL & 2T 72 TR A7z, BLG OBIE L 24 ) FHhoBHEHITE L5 Hw

LEZLND,

102 7%k, BT, HAROHERDH 2 BRI LT HARMBIGA255 1IHI 3D
CHEIG#H (ROMEK) ZHLVLTHZEBWRRTH A )25 HERH (RUMEK) T
L7z R 215 5 N5 JAADMRWE AL, HERICBI 2 FRBA TR TREMICE ) 2 &
Wb EEZLNL,

103 Wardell-Burrus, supra note 23, at 702; Douma et al., supra note 9, at 875.

104 3EE, A=A FYT, hFF, =2—I—=FYF, A=A YT, FAYTIEhY
=T 4= F == FPREHOLNTEY, EHICEUMHETIZEUfHAIC L ) MBS
e d—N—=5 4 FTLRMDD D Likimn I N TW5bD, See, e.g., Chand et al., supra note
63, at 34-35; Avi-Yonah, supra note 12, at 47.

105 See, e.g., Herzfeld, supra note 22, at 297 (“at the end of the day, the technicalities of
the legal debate may be irrelevant” [because companies may not want to] “risk litigating
an issue on which it's questionable whether they will succeed on the merits” [for the
sake of] “the desire to continue to do business in a jurisdiction while maintaining the
goodwill of politicians, bureaucrats, and the public.”).

106 E512. 20X BEMEZEOBHIEA (K1) FE L. UTPRIAEKHZ
HIZRbRnE B RO, LoD H S, Wardell-Burrus, supra note 23, at 701.

107 OECDE 7 WABLAA 2 4o, KT 7 VABLLAA 2 52 Mo

108 See generally Christians & Shay, supra note 72.

109 Id. at 446.(“What [...] some commentators miss is that the UTPR tax amount is a
tax on neither income nor capital. In relation to the UTPR country imposing the tax,
it is an arbitrary amount determined in part on income of an affiliate, in part on the
affiliate’s effective tax rate(ETR)in another country, and in part on apportionment
metrics that take no account of the factors of the affiliate with the income and other
affiliates in countries not applying the UTPR. Consequently, the UTPR properly
is excluded from the scope of taxes covered by existing U.S. bilateral income tax

treaties.”)



126

110 Id. at 447-48

111 Id.(“the UTPR tax amount can best be understood as an additional tax, in the
nature of an excise tax, imposed on the constituent entities of an MNE group in a
UTPR jurisdiction by virtue of their being members of that group.”) Z&8. Z ORI,
[BIREABB LY v 7 A - AN T RPN X o THREN D FHEAMIT [HIBL
B O [HRB] BELZOPEVHIHELH L, ZoriE- - MBS - &G
PIfRGEA & OBIMRTRIEE 220 9 21 (- 1148 (7133) 4055 (WIH20134E])) & w9 ¥
WMEABTLLIADDHDEHIClbhs,

112 See, e.g., Reuven S. Avi-Yonah, What Does the US Get from Pillar 2?7, https://ssrn.
com/abstract=4389419; Ring, supra note 89.

113 See, e.g., Douma et al, supra note 9, at 869.

114  See, e.g., VanderWolk, supra note 21, at 1370 (“The fact is that the UTPR departs
from one of the fundamental elements of tax jurisdiction - the nexus requirement - in
an unprecedented way”); Angelo Nikolakakis & Jinyan Li, UTPR: Unprecedented (and
Unprincipled?) Tax Policy Response 109 Tax NotTks INT'L 743, 743-44(2023).

115 735, UTPRICZEED CRBULOIERBL GEABD TH200EhE, ZOEE GER)
HOFNHIZHOEETLLEZONS, b L. UTPRICHED CBIAS, FHRafBi & 13 o
BT H B 7% 51, UTPRICHED CIRBLOM A & LTI — 2 YGRS 20 5 (i
Will) AHET 720 E TH D L) EmIIER Y L2k (8 (GE33) ZM) Z ik
NEITH5D

116 See Brauner, supra note 71, at 3.

117 [UTPRiZ, 23 L HHRMBETHEAEBETH 2WVEICL S I =< 2B TH Y,
L2b, ZNEEOHRAZIE ) 7200 B LRI TH 2 v siiv ] (A - e (1
6) 69E () LORMbHL, ZORMEREGFHD D &, UTPRIZHED A OMET
F HBISA TlE % L MMOBEFIRO SHHA A Z G THETREZOH2H Lt v,
BIZAE, ZEMBE N E € OMWOMBEE - FRRESEOBHE L OB ORE L 5 5 xHAs
HDH0H LNz (See generally, Catherine Brown & Elizabeth Whitsitt, Implementing
Pillar Two: Potential Conflicts with Investment Treaties, 71 Can. Tax J. 189(2023).). B
HMLUT, 21 [ZEEMENLOBES &ML TELZ2TRHZ 27200508 LT, EHX
BRI OB S OARIEMELTE LD TIERVA] (HEE [EEAB O bRZET | fl
BLEWEZES0S (2022) 23H) & OfEfAH Z51<,

118 BlRIE, —MAEHBL - WHN AL (hBl) - AL IRERL - BE5-BE - AHeBl 2 DB
HiZoWwTd, ZhZhBEEOEROMELZELHL L, /2. INLOBHEH
BB E OB THRBNR—APHEHET LI LD E2 6N, 29 LTHRA 2BRBOL ERB
WERET DI b ST, (FFIARILE W) X DXL RMERT) MBS OXS%
WHTSBLICIZE A EIREINTE 72, EOIRFDTD 5o See, e.g., Wei Cui, Article 2 -
Taxes Covered, in GLOBAL TAx TREATY COMMENTARIES, supra note 64, at 2.5.2.1.

119 #IZIE, [UTPRIZZ N TORBGERBIAER L 2B (7 % ) AEOREIT

’



Fa—r3)b « I =7 LB OERBIFTAV— v (UTPR) ERIBIGH 127

HY. bI)—=o0 [Za—T—VF] 7] (FiZ» 58 (G16) 68K (F%=])). [UTPR
FEBEZ R BB ) I LVWEZE 25 L2229 ] (M738 (%
7)) LoEfwrd s,

120 @ - widE (JEL117) 23EE. X0 —M9, TEBN - ERB A BOPRT5 L0 b,
FEREH —EABOEREZ L TTHH O W IR E I 2OETHRBEND L) T et
THEND LI B DOODH L, 2T, MEOFEEHEITHEOTRELELDHZ05 Evio
THEOEEMHEATHEZ BT 2 LEI3 50w, W) BEFTERMICZ>TETWS] ik
MLTWa,

121 See, e.g., Wardell-Burrus, note 23, 702-03.

122 UTPRIZHED BB G4 R (HEE) EBSE I 2 208 2 0 dkan 12 B L
Ty AETFEHEHEBH O 7+ 0 Y —CTUTPRA M Z 5 2 L D@ G S L Tw 5B D8
(compare, Tarcisio Diniz Magalhdes & Allison Christians, Why Data Giants Don’t Pay
Enough Tax, Harv. L. & PoL'y Rev.(forthcoming 2023) (manuscript at 14-16), https://
ssrn.com/abstract=4342650, Christians & Magalhdes, supra note 24, at 707-10, Reuven
S. Avi-Yonah, UTPR’s Dynamic Connection to Customary International Tax Law, 108
Tax Notes INTL 951, 952(2022), and Michael L. Schler, Pillar 2 and Minority Interests
109 Tax Notes INTL 715, 715(2023), with Jefferson VanderWolk, The UTPR, Treaties,
and CFC Rules: A Reply to Avi-Yonah and Schler, 109 Tax Notes INtT'L 187, 187(2023),
Herzfeld, supra note 22, at 299, Nikolakakis & Li, supra note 114, at 744-48, and Douma
et al, supra note 9, at 871-72. T DI T A - HitH (7F6) 68-78E (] - HFERSF) v 5
), AR OEMICVEHAL VR, G072ONET 5. ARk, 2905770V —
OWFIE—HRHICE & LT, WThIE L 75 7 v AR o cosy)
) & BT 2 BEEITUTPRERE S L HEDE WX S ITRZIT OIS, L) maRs
ZLEEEHL TV,

123 Bz &, RSN TR ] [ SR i b 0 i 3 I 0 S 2 14E 1 ()] (R o
2012) 790-91E (% [WENEAIH T 2BITH B L L, Thadsiz & Wik E T 2% D
BARLZIR 26002 e LTENbDOTHo72 L LTH HAEMBIARNTRIFICKT %
DO LIELEE (MEOBHEONEINTH L) L) RHRO XS RED LI | &
LTWwao SApIRsE D8] IR gziI»imss DB E®E E7TH0) (2ER. 2021)
146H b, AL TERLZHREGE [TEAGRE] ICX 2 M TH L EF LT 5, B
o R HEE619 (2010) MEDFEFEEbLN D,

124 &FE=W CHBL] Y20 2 11399% (2010) S4EZB,

125  GAHIEIE = RoARMBEE (8] BREEIREE [ v 7 X - A4 T rafiflo 7a v
74 7] (FEH. 2013) 69-70F,

126 kH - Hi#8 (7£123) 79293,

127 See, e.g., Wilde, supra note 21; Chand et al, supra note 63, at 33-34; Douma et al,,
supra note 9, at 871.



